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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

RT g[ca, Una zyc vi hara 34)a muff@raw at r#ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

f0Rt; 37f@,f1, 1994 #t Ir 86 cfi 3W@~ cJ5l" ~ cfi "CJTff cBI" \JJT~:-
Q, Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ ft~ tffo fl ye, sa zrca ya @ata 37fl#hr nnf@erawr it. 2o, = #€c
\31ffclcc-1 c6A.Jii3°-s, ~ -.=rrr'<, 31\3f!Gli511G-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New fl.(lental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 314"1cllll~cRUT at Rafa 3rfe,fr, 1994 #t er 86 (1) cfi 3W@~ flcllcb'<
PfllfllclQ1"1, 1994 a fu 9 (1) cB" aifa fuffa f gi.€t- 5 "B "'cfR ~ "B cBl" \JJT
if vi s en fru a? a fsa or4t t n{ l rt 4Ra#t
ah uft aifeg (Gr a ya qfI 7fa atf) sit merfa penurn@raw1 qr +mug fer
t,atf vrduR a #a a nraft # era zy # aifaa #ag #
srei hara a) ir, an # l=frl 3ITT +urn TI if u, 5 al4 IT Uk q t cffiT ~
1 ooo /- #flu hf) @tfy sa hara #t ir, nu 6t l=fflT oITT "WTTm ·rznr 4fn 6q; 5 al4 IT
50 ~ "ct"cb 61 "ctT ~ 5000 /- ~~ 6l<11 I gi tara pt mi, ans t l=frT oITT_ "WTTm <Tm
up4fn T; so ara zuts snrr ? azi nu; 100oo /- i:#Rf ~ 6l<11 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appe_aled
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. -· - ;•
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Laklis . or . _., \, ·\-
less, Rs.50~0/- where the amount of service tax & interest demanded & penalty levied.. i9 is · , )'\ (,
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amoqnt,of,, ) :, ,.
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service tex & interest demanded & penalty levied is more than fifty Lakhs rupees, in the forni of
crossed bank draft in favour of the Assistant Registrar of the berich of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. ·.
(iii) ~~.1994 cff1" elNT 86 cff1" '31T-~ ~ (21:/) cfi 3@T@ 3J1frc;r ~ Pl<FM<:'11, 1994 cfi f1<r'r 9 (2~)
cfi 3@1'@~ tpjl'f "Cftf:t"r.-7 ~ cff1" uJT '9'cfilft ~ '3tlcfi ~ ~.. ~ ~ ~ (3l<fm) cfi ~ cff1" ~ (OIA)(
m~ wntum m Nlfi) 3ITT' ·am
rrgai, srran / s nga arr 3Th]21pa scar yen, r4fr nrnrar at smear a# #a fer ha g
3lmT (010) cff1" ffl ~ Nlfr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zremisit~er narc zgsas are,Rm, 1975 cff1" -mrr t1x~-1 cfi 3@T@ feifRa Rhg 3rgw srrhs vi err
~cfi 3lmT cff1" Wc1 tix ~ 6.50 /.- tffi cp1~ ~ fe;cR WIT ID-TT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr zyc, Ira zgea vi hara 3rf4ta =zmrznferaswr (arffaf@e) Rua8t, 1os2 #i affa vi arr iifraai <ITT
~ffl' cJra m1TT cff1" 3rR 'lfr ~~ fcl,m m@T t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mr era, a#ctzr3n area vi tararftrqf@#ur ail4a) # ufr ar@iihmnai 1f
acftzr3en eraarffr, «&g Rt arr 3ww#iaif fa-fr«in-2) arf@fear2&gay#tvim (_)
9) fecais: ·.s.cg st t fa-Rt 3rf@0fGzr, 8&&g #r arr cs a 3iaiia tars at ft rar#r a{ &,
a.:amafar #Gr areq4-rfr smr scar3rearf&, asf fazr arraiafa srar#t aft~~
ufir~~~~ 3ffttcfi"iif tn"

asc4tr3en eravipara #3iaain fas zz era" fernf?
(i) trm 11 @t a 3iaf feufffa var
(ii) dz srmr r at a a1a ufir
(iii) dz sa f@zm1a4h # fr 6 a 3iafa er a#

¢ 3rrat qsrf zrs fa sr err #nan fad (i. 2) 3rf@fer1, 2014 a 3car ? qa fas#
3r4l#tr7f@art amar farrfterare 3rsffvi 3rfl asstaamagi zttt

4. . For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Q
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. ,,,,-·---•-·-•~- .., ...
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, ORDER-IN-APPEAL
:•. ,

This appeal has been filed by the Assistant Commissioner of CGST,

Gandhinagar Division [hereinafter referred to "department"] as per Review
Order No.30/2017-18 dated 15.01.2018 of Commissioner of CGST,
Gandhinagar, against Order-in-Original No.92/Ref/S.Tax/JUJ/2017 dated
28.09.2017 [hereinafter referred to "impugned order"] passed by the
Assistant of Commissioner of CGST, Gandhinagar Division [adjudicating
authority] in respect of M/s Hitendranath Sarkar, 11, Chandramauli Society,
Mansa Bazar, Dist Gandhinagar (hereinafter referred to as "the respondent").

2. Briefly stated, the respondent had filed a refund claim of service tax
amounting to Rs.1,25,313/- on 06.08.2013 before the jurisdictional Deputy
Commissioner on the grounds that they had paid both 25% and 75% of

0 service tax payment pertaining to the period from July 2012 to September
2012 under partial Reverse Charge Mechanism; that as per RCM under
notification No.30/2012-ST, they were liable to pay 25% of service tax
amount and by mistake, they made payment of both 25% and 75% of
service tax payment. Vide Order-in-Original dated 13.05.2016, the refund
claim was rejected by the jurisdictional Deputy Commission on the ground of
non submission of documents viz income ledger, Form 26 AS etc. Vide Order
in-Appeal No.AHM-EXCUS-003-APP-269-16-17 dated 22.03.2017, the case
was remanded to re-examine with regard to admissibility of the refund on
merit on the basis of documents furnished by the respondent. Vide the

impugned order, the adjudicating authority has sanctioned the claim.

Being aggrieved, the department has filed the instant appeal and
requested that the impugned order may be remanded back for considering
following aspects and ascertained the admissibility of refund claim

accordingly:

3.O

• The respondent have made excess payment of 75% of service tax on
different dates viz. 11.04.2014, 22.08.2012, 4.10.2012, 08.07.2012,
09.06.2012 and 10.110.2012; that the RCM was introduced vide
Notification No.30/2012 dated 20.06.2012 w.e.f 01.07.2012.
Therefore, the liability of the service provider only upto the extent of
25% under RCM accrues w.e.f 01.07.2012 and not before that.
However, the adjudicating authority has erred by not looking into

these facts.
• The adjudicating authority has also erred in not appraising the facts_•
that if the payment had been made by the respondent in advance, it..:.]

should be reflected in ST-3 returns filed by them; that the ST-3. ret·u·· r.n ,--,_J~_,;:_ti_ '\
for the period of July-September 2012 available on record does not· hi]

. + {' ¢

ave any reference or such advance payment. 9) s°$/
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• The respondent has shown gross value on Manpower Recruitment

Supply service to the tune of Rs.16,09,898/- in their ST-3 return for

the period July-September 2012-13, however, on going through the

Form .26AS, the total value of service for the said period by the

receiver of service viz.M/s Century tiles Ltd, M/s Cengress Tiles Ltd

and M/s Sonata Ceramics Pvt. Ltd comes to Rs.18,26,806/-. The·

respondent has not explained the difference.

• The respondent has already availed the abatement of 75% of the

value of service in ST-3 and declared the Service Tax payable

accordingly. In such circumstances, they should have explained why

only in respect of M/s Cengress Tiles Ltd, they had paid full service·

tax. The adjudicating authority has not looked into these facts.

• The original claim refund claim was filed on 06.08.2013; that as per

provisions, limitation of one year come into play. In such cases the

payment of service tax made on 09.06.2012 and 08.07.2012

automatically becomes time barred and no refund could have been

granted. The adjudicating authority has erred in not looking at this

fact.
• The respondent has not provided any documents before the

adjudicating authority to prove that the aspect of unjust enrichment is

satisfied.
• In the instant case, the service recipient is manufacturer and as per

provisions of Cenvat Credit Rules, the manufacturer of the excisable

goods is entitled for Cenvat Credit. Therefore, the adjudicating

authority ought to have satisfied himself that no Cenvat credit of

excess payment of service tax has been availed by the recipient of

service.

\.

0

4. Personal hearings of instant appeal were granted to the respondent on

20.02.2018, 14.03.2018, 28.03.2018 and 26.04.2018. However, the

respondent neither appeared for the same nor sought any adjournment.

Since sufficient opportunities of personal hearing as prescribed under Section

35 of Central Excise Act, 1944 have been given and the respondent has failed

to avail the opportunities, I take up the matter for decision ex-parte.

5. I have carefully gone through the facts of the case available on records

and submissions made by the department.

6. At the outset, I observe that the adjudicating authority has sanctioned

the refund claim of excess amount of service tax paid by the respondent

under RCM against their liability; that the respondent has paid service tax

amounting to Rs.1,75,059/- against their liability of Rs.49,746/- under RCM

which in excess payment of Rs.1,25,313/-. However, the departmentle"
appeal contended that the adjudicating authority has not considered/the. facts"N\

j %1s: " +¢{
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mentioned at para 3 above, while deciding the refund claim. Therefore, the
' ·

department has requested to remand the case to the adjudicating authority
to consider all the facts mentioned in their grounds of appeal and decide the
refund claim accordingly. Since the respondent has not filed any cross
objection to the appeal filed by the department and also not made any
further submission on the department appeal, I have left no option but to
remand the case to the adjudicating authority as requested by the
department on the grounds mentioned at para 3 above. Accordingly, I do so.

7. The department appeal is allowed accordingly. .ss
(Gr gin)

anrzgn (rte)
Date : .05.2018

Attested

2«late
(Mohanan V.V)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D
To
M/s Hitendranath Sarkar,
11, Chandramauli Society, Mansa Bazar,
Dist Gandhinagar (Gujarat)

Copy to:-

o
1. The Chief Commissioner, CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar
3. The Deputy/Assistant Commissioner, CGST Dn, Gandhinagar.
4. The Assistant Commissioner, System-Gandhinagar.
5. Guard File.
6. P.A. File.




